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Weld County Courthouse CASE NUMBER: 2025CV 30520
901 9™ Avenue
Greeley, CO 80631

PLAINTIFF: TOWN OF FIRESTONE, a statutory town | ‘A COURTUSE ONLY A

in the county of Weld, State of Colorado,

Case No.: 25 CV 30520
v.

DEFENDANT: CENTRAL WELD COUNTY WATER
DISTRICT, a special district in the State of Colorado.

Division: 10

ORDER DENYING MOTION FOR PRELIMINARY INJUNCTION

THIS MATTER came before the Court for a hearing on August 14, 2025 and August 15,
2025, with regard to the Plaintiff Town of Firestone’s motion for preliminary injunction against
Defendant Central Weld County Water District. Both parties appeared in Court in person, through
their representatives and with counsel of record.

The Court heard the testimony of the following witnesses: Julie Pasillas, David Lindsay,
Wesley LaVanchy, Stan Linker, and Joshua Cook.

The Court admitted the following exhibits: 1, 2,3,4,5,6,7,9,10, 11, 12, 13, 14, 16, 17,
20,22,23,24,27,A,B,C, LK, L, O, Q.

The parties submitted their closing arguments on August 25, 2025, in the form of
proposed findings of fact and conclusions of law.

The Court, having considered the submissions of the parties, applicable law and the

evidence received at the hearing, finds and orders as follows:



A. INTRODUCTION

Plaintiff Town of Firestone [*“the Town’] initiated this action against Central Weld County
Water District [“the District”], following a billing dispute for the District’s delivery of treated
water to the Town. The District has been providing this service since the parties entered an
agreement in 1974. The Town asserts claims for breach of contract, breach of the duty of good
faith and fair dealing, quantum meruit, declaratory relief and injunctive relief.

Along with the Complaint, the Town filed a verified motion seeking both a temporary
restraining order and preliminary injunction. The motion was premised on the assertion that the
District has been overcharging the Town for its water and was unilaterally threatening to shut off
water service to the Town due to this “relatively minor billing dispute,” posing life-threatening
harm to thousands of residents and businesses of Firestone. The motion thus asked the Court to
order that the District not shut off water service to the Town. The Court granted the temporary
restraining order on June 4, 2025, and set the matter for hearing with regard to the request for a
preliminary injunction.

However, as discussed below, the Court finds that the assertions of the Town were not born
out by the actual evidence at the preliminary injunction hearing. The evidence does not support
the granting of a preliminary injunction based upon consideration of all of the legal factors required
for such extraordinary relief. Rather, the threat of water termination (to the extent there was one)
was created by the Town unilaterally ceasing to pay its full water bill as it had for the past 15 years
prior to February 2025, due to the so-called “relatively minor billing dispute” which arose during
the course of contract negotiations between the parties. Thus, based upon the findings set forth in

more detail below, the Court declines to grant the request for preliminary injunction.



B. FACTUAL BACKGROUND

1. The Agreement Between the Town of Firestone and Central Weld County Water
District Concerning Domestic Potable Water Service (“1974 Agreement”) was entered into on
May 28, 1974. See Exhibit 1.

2. Under the 1974 Agreement, the District agreed to treat and deliver, and the Town
agreed to pay for, water to the Town from the District’s water system.

3. As required by the 1974 Agreement, the Town purchases Colorado Big Thompson
and Windy Gap raw water shares, which are delivered to the District’s Carter Lake Treatment
Plant for treatment. The District treats and delivers the Town’s water back to the Town through
the Town’s 12 master meters. The water is then distributed to the Town’s customers through the
Town’s water system.

4. Paragraph 8 of the 1974 Agreement provides that the District is required to treat
and deliver water to the Town “for the price established by the water rate schedule in effect, as
established from time to time by the District, or the monthly minimum charge described herein,
whichever is greater, and surcharges for mill levy applicable to outside District customers.”

5. The Agreement describes that the total monthly minimum charge “is the sum of
amounts for each meter size” and for each meter size “is equal to 40% of the District’s monthly
minimum charge for each meter size multiplied by the total number of meters of said meter size

served by the Town.”



6. Paragraph 8 of the 1974 Agreement also addresses rate increases by the District
stating: “In the event that there is an increase in rates throughout the District’s system, then the
rates charged the town may be increased correspondingly to said increase.”

7. The 1974 Agreement has been amended by six addenda. Each of the addenda were
memorialized in writing and approved by the Town and District’s respective governing bodies in
a public meeting. Each of the addenda also reaffirmed the unaffected terms of the 1974 Agreement
stating that unless specifically amended, provisions of the 1974 Agreement remained in place. See
Exhibits 2-5, 11 and 13.

8. The express terms of the Agreement recognized that there would likely be
expansion of the Town’s water needs and service by the District in the future. It provided a means
for the Town to expand or commit to additional meters and usage, and also provided the District
with the ability, at its discretion, to increase its rates to provide expanded service. It also provided
the Town with the ability to secure additional water from another source if the District was unable
to furnish water to meet the Town’s expanding needs.

9. On September 30, 2009, the District sent a letter to the Town providing notice that
a new rate would go into effect on January 1, 2010. See Exhibit A. The new rate would be
calculated by adding the largest volume usage to the monthly minimum charge. /d. Therefore,
the monthly minimum usage amount would be used as a component of the calculation to determine
the Town’s payment every month.

10. Wesley LaVanchy was the Director of Operations for the Town in 2009 when the
rate schedule change was noticed, and became the Town Manager shortly after that. He testified

at the hearing, stating that he received the letter referenced above and sent a response to the District



to ask questions about the new rate. See Exhibit B. In that letter the Town sought to determine
how the District was determining the new payments. The District sent a further explanation
responding to the Town’s questions. There is no evidence of any further communications between
the parties on that issue at the time.

11. It is undisputed there is no record of any official Town action on the change in
billing which occurred in 2009, nor was there any formal amendment to paragraph 8 of the 1974
Agreement. At the same time, it is undisputed that the District sent this notice to the Town, the
Town did not make any formal objection, the new rate schedule/scheme went into effect in January
2010, and the Town thereafter paid its water bill under this billing structure for the next 15 years,
until January 2025. During that time the Town did not at any time exercise its right to cancel the
contract as set forth in paragraph 10 of the Agreement.

12.  As testified by Mr. Stan Linker, the current Manager of the District, the 2009
change in rate schedule was also implemented with the other wholesale customers of the District,
and was not unique to Firestone. It is the District’s position that this change in rate calculation
was necessary to remain fiscally stable due to the increasing population and the cost of providing
water service, and that it falls within its discretion to change the rate for water service as stated in
1974 Agreement.

13. At the time the District changed its billing practice in 2009, the District also

implemented to offset a significant portion of the cost of the billing shift by giving the Town a



monthly “volume allowance” credit. See Exhibit 9. The District voted to remove this
credit/allotment in 2022, to become effective in 2027.!

14. Julie Pasillas, the Town’s Director of Water and Community Resources testified
that in the course of negotiating a new water service agreement, she discovered an alleged issue
with the way the District had been billing the Town as described in Paragraph 8 of the 1974
Agreement. According to Pasillas, the manner in which the District has been billing the Town —
and the Town has been paying for the past 15 years — is not consistent with the language in the
1974 Agreement.

15.  In February 2025, the Town unilaterally stopped paying the full invoices provided
by the District for its water services. Since then, the Town has paid $573,000 to the District for
actual water usage or the monthly minimum, whichever has been greater. The Town has withheld
$267,412. See Exhibit 27.

16. The District continued to provide water service to the Town, notwithstanding
payment of only a portion of the invoices. Stan Linker testified that the District never threatened
to shut off water service to the Town. Rather, in correspondence admitted as Exhibit 10, the
District pointed to its remedies under the agreement, among which is termination of water service.
Specifically, paragraph 8 of the 1974 Agreement provides that “...in the event of failure of Town
to make payment when due, then the District shall have the right, (as is consistent with District
Policy for delinquent customers), to shut off the water from the Town...and all further service

shall be discontinued until all sums in arrears are fully paid.”

! The evidence at the hearing was that the District Board voted, just prior to the hearing, to terminate this credit for
the Town of Firestone only effective November 2025, due to its failure to pay its bill in full effective February of
this year.



17. The parties were unable to resolve this dispute, and the Town initiated this action
on June 3, 2025. The temporary restraining order was entered the next day.

18. On June 11, 2025, the parties filed a stipulation to extend the TRO pending the
setting of a preliminary injunction hearing, which they agreed should be set beyond the 14 days
required by C.R.C.P. 65. The hearing was set out to July 25, 2025.

19. On June 30, 2025, the Town filed a further motion alleging that the District had
reduced water pressure throughout the Town, contrary to the terms of the TRO, and that the
reduced water pressure was negatively impacting Town facilities and functions. The Court issued
a further Order amending the TRO to require the District to continue providing water service
consistent with the status quo at the settings which existed on the date of the TRO, and to be
maintained at the same settings until the time of the preliminary injunction hearing.

20. The July 25, 2025, hearing was continued on the unopposed emergency motion of
the District, due to a medical emergency. The hearing ultimately was held on August 14, 2025,
and continued to some additional time on the next day to ensure the complete presentation of
evidence.

C. LEGAL STANDARD

“A preliminary injunction is designed to preserve the status quo or protect a party’s rights
pending the final determination of a cause. Its purpose is to prevent irreparable harm before a
decision on the merits of a case.” Gitlitz v. Bellock, 171 P.3d 1274, 1278 (Colo. App. 2007)
(internal citation omitted). The authority and procedure for such relief is set forth in Rule 65 of

the Colorado Rules of Civil Procedure, which has been invoked here.



Rathke v. MacFarlane, 648 P.2d 648, 653 (Colo. 1982) is considered the guiding legal
authority from the Supreme Court of Colorado with respect to the standard for issuance of
injunctive relief of the nature sought here. According to Rathke, the decision whether to grant or
deny a preliminary injunction is a decision which lies within the sound discretion of the trial court.
Id. “[I]njunctive relief should not be indiscriminately granted... Rather, it should be exercised
sparingly and cautiously and with a full conviction on the part of the trial court of its urgent
necessity.” Id. (internal citation omitted).

In exercising such caution, the Supreme Court of Colorado set forth in Rathke the six elements
the party seeking an injunction must establish for the Court to grant this type of extraordinary
relief: (1) a reasonable probability of success on the merits; (2) a danger of real, immediate, and
irreparable injury which may be prevented by injunctive relief; (3) lack of a plain, speedy, and
adequate remedy at law; (4) no disservice to the public interest; (5) balance of equities in favor of
the injunction; and (6) preservation by the injunction of the status quo pending a trial on the
merits.” Gitlitz, 171 P.3d at 1278 (citing Rathke, 648 P.2d at 653-54).

The party seeking the injunctive relief has the burden of establishing all of these elements. If

each criterion cannot be met, injunctive relief is not available. Rathke, 648 P.2d at 654.

D. ANALYSIS

1. Probability of Success on the Merits

“A preliminary injunction is an extraordinary remedy, and, therefore, a court may deny a
motion for preliminary injunction solely on the ground that the plaintiff did not show a probability

of success on the merits.” Tesmer v. Colorado High School Activities Ass’n., 140 P.3d 249, 252



(Colo. App 2006). The Court finds that the Town has failed to meet its burden of establishing this
first element.

As discussed above, the parties have been operating for the past 49 years under an
Agreement which, by its terms, contemplated that there would be growth within the Town and
District, and that rates would have to be changed from time to time. The Agreement contains
language which states, “The District will treat and deliver water to the Town for the price as
established by the water rate schedule in effect, as established from time to time by the District, or
the monthly minimum charge described herein, whichever is greater, and surcharges for mill levy
applicable to outside District customers.” See Exhibit 1 at § 8.

The rate structure the parties have been operating under has been in place since 2009, when
the District notified the Town that a new rate would go into effect on January 1, 2010. See Exhibit
A. The notice from the District specifically advised that the new rate would be calculated by
adding the largest volume usage to the monthly minimum charge. Id. Therefore, the monthly
minimum usage amount would be used as a component of the calculation to determine the Town’s
payment every month.

This notice was sent to the Town’s Director of Operations, Wesley LaVanchy, who
followed up to ask for additional clarification, which was provided to him. The Town thereafter
paid its bills according to this new rate structure for the next 15 years, without objection.

Mr. Josh Cook, P.E., testified at the Hearing on August 15, 2025, as an expert witness in
the fields of water system operation and billing and rates utilized by various water districts. He
testified that the change implemented by the District in 2009 — 2010 was an accepted method

utilized to calculate total monthly payments (volume usage rate plus monthly minimum usage, or



“base” rate). He further testified that the change would be considered a rate change under AWWA
(American Water Works Association) industry standards, and in his experience calculating water
rates for other water districts.

Mr. Stan Linker, the current Manager of the District, testified that this change in rate
schedule was also implemented with the other wholesale customers of the District, and was not
unique to Firestone. Following the District’s modification, the Town paid the District at the new
rate, without objection, through the January 2025 water invoice, after which they decided
unilaterally to only pay at the pre-2009 rate schedule.

While the Town argues that this was not just a rate change, but an improper unilateral
change in rate structure contrary to the terms of the 1974 Agreement, the Court finds that this
argument ignores the broader picture in the 1974 Agreement, the undisputed growth that occurred
in the Town and District over the past 49 years, and the fact that the Agreement also specifically
provided that, if there was an increase in rates throughout the District’s system, then the rates
charged the Town may be increased correspondingly.

Further, the Agreement also provided that, if the Town fails to pay its bill in full — as it
undisputedly and unilaterally decided to do here — one of the remedies available to the District was
to terminate water service to the Town.

The Court thus concludes that the Town has not shown a reasonable probability of success

on the merits of its claims against the District.

10



2. There is no Danger of Real, Immediate and Irreparable Injury.

In exercising its discretion to issue a preliminary injunction, the trial court must find the
moving party has established a danger of real, immediate, and irreparable injury which may only
be prevented by injunctive relief. See Rathke, 648 P.2d at 653, citing American Investors Life
Insurance Co. v. Green Shield Plan, Inc., 358 P.2d 473 (Colo. 1960).

When the Town first filed this action and sought a TRO and injunctive relief, it was based
on the representation that the District was imminently threatening to shut off water service to the
Town over a “relatively minor billing dispute.” The Court was persuaded that this would constitute
immediate and irreparable injury to the Town and its citizens and businesses, given the lack of any
alternative water provider. The TRO was issued ex parte, as is permitted under C.R.C.P. 65, and
without the full picture or any input from the District.

However, the evidence presented at the hearing does not support the Town’s contentions.
Rather, as noted above, the “relatively minor billing dispute” claimed by the Town consists of it
not paying the District for almost $270,000 of invoiced water service since February 2025, due to
the Town’s strict reading of the isolated provision in the 1974 Agreement. The District, in the
communications regarding these payment arrears, pointed to its various remedies under the
Agreement, including termination of water service. However, there has been no direct threat to
terminate water service, and Mr. Linker testified that it would not be the District’s preference. But,
this risk is clearly spelled out in the 1974 Agreement, and is a situation of the Town’s own creation
by unilaterally deciding to pay only a portion of its water bill for the past 5 months, contrary to its

own conduct since 2009.

11



The Court acknowledges the District admimttedly adjusted some of the meter settings
around the end of June, which in turn reduced water pressure for a period of time before the Court’s
modification to the TRO. Though this action was of questionable compliance with the TRO, the
Court was not presented with any evidence of actual harm to any Town facilities or functions as a
result of it having done so. Mr. Linker testified that the Water District Board voted to do so to
minimize its losses due to the lack of full payment by the Town. The evidence is that the District
still maintained the 40psi technically called for by the Agreement, even if it may have been
providing greater pressure historically in more recent years.

The Court thus find the Town fails to prove a real, immediate and irreparable injury.

3. The Town has a plain, speedy and adequate remedy.

The Town has the power to avoid the District’s termination of water service by paying its
bill in full per the rate structure that has been in place without objection since 2009. If it does so,
it has a monetary remedy available to it if the Court ultimately finds in its favor on the merits of
its claims that the District is billing contrary to the Agreement. That is, the Court can order the
District to refund the Town for any overpayments. The Court thus finds that this criteria for
injunctive relief is also not satisfied.

4. The Granting of a Preliminary Injunction Must Not Disserve the Public Interests

The Court’s analysis of this factor depends on what “Public” is considered. The Town argues
that the granting of a preliminary injunction will serve the public interests, by ensuring
uninterrupted and continued water service — a public necessity -- to the users in the Town of
Firestone. The District, on the other hand, argues the Court must look at the greater public good,

namely the 250-square mile service area and a population of almost 60,000 people as retail and

12



wholesale customers throughout the District. Mr. Linker testified as Manager of the District that
the Town’s unilateral decision to cease payment of its full bill threatens to harm not only the Town,
but also all of the customers, both retail and wholesale, who rely on the District for a fresh, clean
water supply.

The Court opts to consider the greater public good, and finds that issuance of the preliminary
injunction here will indeed disserve the public interests of the water district as a whole.

5. The Balance of Equities Does Not Favor the Injunction

The Court agrees with the District that the balance of equities here does not favor a preliminary
injunction. The Court finds very compelling the evidence that the Town received clear notice of
this rate change from the District in 2009 and has paid the District consistent with the terms of the
2009 modification for more than 15 years. The District has relied upon said payments to expand
its infrastructure, provide maintenance to its facilities and appurtenances, and deliver clean water
to its retail and wholesale customers in the Town and throughout the District. The Court finds
very troubling that the Town then unilaterally ceased paying its full water bill in February 2025,
in the midst of negotiations for a new contract with the District, and also finds troubling its
representations to the Court that the District was threatening to terminate water service over an
alleged “relatively minor water dispute.” In the Court’s mind, the request for a TRO and further
injunctive relief was akin to the proverbial boy who called “wolf!”.

6. Granting of Injunctive Relief Does Not Preserve the Status Quo

“A preliminary injunction is designed to preserve the status quo or protect rights pending the

final determination of a cause.” Simpson, 83 P.3d at 96 (emphasis added).
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Here, the status quo from 2009 through January of 2025 was that the Town was paying per
the rate structure it now challenges, and the District provided water to the Town pursuant to their
Agreement. The Town upset that status quo when it unilaterally decided the rate structure was not
consistent with the language in the 1974 Agreement and stopped paying its full bill in February
2025. Granting a preliminary injunction would thus perpetuate the change in the status quo, not
preserve it. The Court thus finds that the Town has also failed to prove satisfaction of this last
factor.

E. CONCLUSION

As discussed above, the moving party must prove each and every one of the six Rathke
criteria for the Court to grant the extraordinary remedy of injunctive relief. The Town has failed
to convince the Court on all of them.

WHEREFORE, the Court DENIES the Town’s motion for preliminary injunction and lifts
the Temporary Restraining Order issued June 4, 2025, effective immediately.

Dated this 5th day of September, 2025.

BY THE COURT

W@L\

KIMBERLY SCHUTT
District Court Judge
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